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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

MAYTAG CORPORATION, a
subsidiary of WHIRLPOOL
CORPORATION, and WHIRLPOOL

CORPORATION
Civil Action No. 08-cv-00291-JEG-

Plaintiffs, RAW

V.

INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE, AND
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, et al.,

S N St N ot Nt awt ' wwt ewtl ' aw aw “w? “u

Defendants.

PLAINTIFFS’ RESPONSE TO COURT’S ORDER FOR ADVISEMENT ON
PENDING MOTION FOR SUMMARY JUDGMENT

Plaintiffs, Maytag Corporation and Whirlpool Corporation (collectively, the
“Company” or “Plaintiffs”), hereby submit their Response to this Court’s Order dated
July 13, 2010 directing the parties to advise the Court whether there is any reason, in light
of Defendants’ Federal Rule of Civil Procedure 23(f) Petition, the Court should not
proceed to rule on Plaintiffs’ pending Motion for Summary Judgment. For the reasons
stated below, Plaintiffs respectfully submit that the Court should proceed and should
issue a ruling on their Motion.

1. The Advanced Stage of this Litigation Warrants Resolution of Plaintiffs’
Motion for Summary Judgment

The advanced stage of this litigation merits proceeding with and ruling on
Plaintiffs’ Motion for Summary Judgment. This case is near an end. Discovery is closed,
the parties have produced over 43,000 pages in discovery, have taken sixteen (16)

depositions and Plaintiffs” Motion for Summary Judgment is fully briefed. The parties’
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pre-trial order is due on October 22, 2010 (and Plaintiffs have already spent a substantial
amount of time preparing it), a final pre-trial conference is scheduled for November 12,
2010 and a two week trial is scheduled to commence on December 6, 2010. Should the
Court delay its summary judgment ruling, it is highly likely that the trial date, which has
already been reset once from July 12, 2010 to December 6, 2010, will have to be reset
again. Therefore, staying a ruling on summary judgment will unnecessarily delay the
proceedings — a consequence that Rule 23(f) was designed to avoid. See Blair v. Equifax
Check Servs., 181 F.3d 832, 835 (7th Cir. 1999) (noting that Rule 23(f) was drafted to
avoid delay and that stays pursuant to Rule 23(f) are infrequent); see also Plaintiffs Class
v. Credit Lyonnais Rouse, Ltd., 262 F.3d 134, 140 (2d Cir. 2001) (“parties should not
view Rule 23(f) as a vehicle to delay proceedings in the district court.”).

Relatedly, the uncertainty of the outcome of Plaintiffs’ summary judgment motion
places the parties in a difficult position with respect to trial preparation, as neither party
wishes to expend resources preparing for a trial that may not proceed. Thus, in light of
the juncture of the litigation and the impending trial date, the prompt resolution of the
summary judgment motion is critical.

2. It is Unlikely that the Eighth Circuit Will Grant the Rule 23(f) Petition

The high burden the Union must meet with respect to its Rule 23(f) Petition
makes it unlikely that the Eight Circuit will grant its Rule 23(f) Petition. It is well-
established that a district court’s order granting class certification should be reversed only
if the court abused its discretion. See, e.g. Blades v. Monsanto Co., 400 F.3d 562, 566
(8th Cir. 2005). Since the order on appeal is the grant of class certification, this standard
applies to the Union’s Petition. Given this high standard, it is not surprising that the

Eighth Circuit rarely grants Rule 23(f) Petitions. One study conducted on Rule 23(f)
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Petitions filed from 1998 to 2008, found the Eighth Circuit only granted eight (8) of the
fifty-four (54) Petitions filed with it. See Federal Rules Decisions, Rule 23 (f): A Note on
Law and Discretion in the Courts of Appeals, Barry Sullivan and Amy Trueblood,
(Thompson West 2008).!

Further reducing the prospects of appeal is that Defendants’ arguments in support
of their Petition for Permission to Appeal the class certification decision are somewhat
misdirected and unpersuasive. In its Petition, the Union only appeals this Court’s factual
findings (that the Union is an adequate class representative) rather than arguing the legal
claim that this case presents a novel or unsettled legal precedent — the requisite standard
identified in the Rule 23(f) Advisory Committee Notes. See Rule 23 (f) Advisory
Committee’s Notes;? Defendants’ Rule 23(f) Petition, attached as Exhibit 1. Second, the
Eighth Circuit has explicitly and expressly held that a Union may represent individuals
who are no longer members of the collective bargaining unit (i.e. retirees) because a
Union has the right to enforce a collective bargaining agreement that it negotiated with an
employer. See IBEW Local 1 v. GKN Aerospace, 431 F.3d 624, 627 n. 1 (8th Cir. 2005).
The basis for the Court’s decision in GKN was its earlier decision in Anderson v. Alpha
Portland, 752 F.2 1293, 1296 (8th Cir. 2005). Accordingly, the Union’s reliance on
Anderson in its Petition for the proposition that a union cannot represent retirees is

misplaced. See also UAW and Local 134 v. Yard-Man, Inc., 716 F.2d 1476, 1486 (6th

' Given these statistics, it is within the realm of possibility, but not probability, that the Eighth
Circuit will grant the Union’s Petition. Given the focus of the Union’s Petition, that possibility is
reduced even further.

2 Notably, if this case actually presented novel or unsettled legal precedent, the District Court
would have even broader discretion than it would if it were faced with an issue of well-settled
law.
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Cir. 1983) (“As a signatory to the contract [the union] could bring an action for the third
party beneficiary retirees”).
Moreover, while Defendants also rely on the Supreme Court’s decision in Allied

Chem. & Alkali Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157, 173 (1971) to
support their position that the Union is not an adequate class representative, the Union
itself has recognized the limited reach of that case, albeit in other litigation. Specifically,
in UAW, et al. v. General Motors Corp., Case No. 05-73991 (E.D. Mich, December 20,
2005), the Union explained the decision in Allied Chemical was not controlling in a Rule
23 context:

[Allied Chemical] was not a class action and does not hold

that a union cannot adequately represent a class of retirees

in a class action. That case simply established that retirees

are not “employees” within the meaning of the National

Labor Relations Act, and that an employer therefore had no

obligation to bargain with the union over the benefits of
workers who were already retired.

Id. at Docket No. 30, p. 9, fn. 2. That the Union has previously argued it may represent
retirees in class actions undermines Defendants’ position that the Union is not an
adequate class representative in this matter. Cf. UAW v. Brock, 477 U.S. 274 (1986)
(UAW successfully argued it had standing to represent its members). Accordingly,
because it is unlikely that the Eighth Circuit will grant Defendants’ Rule 23(f) Petition,
staying a ruling on Plaintiffs’ Motion for Summary Judgment will unnecessarily prolong
the resolution of this matter.

3. A Reversal of Class Certification Will Not Affect the Summary Judgment
Ruling

Finally, even if the Eighth Circuit were to accept Defendants’ appeal and agree

that the Union was not an adequate class representative, a reversal of class certification
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will not necessarily end this litigation and moot Plaintiffs’ motion. A reversal of class
certification because the Union was not an adequate class representative does not
mandate that the class will be decertified. The Eighth Circuit could order a hearing or the
consideration of additional factors before the Union could be designated as class
representative.  Alternatively, the class representatives in the Ginfer class could be
appointed as the class representative, or Plaintiffs could amend their Complaint to add
each of the retirees as named defendants.

Even if the class were decertified, the Court could decide the matter, as a final
judgment will be binding on the retirees regardless of whether they are part of the
Defendant class. See Crown, Cork & Seal v. Int’l Ass’n of Machinist & Aero Workers,
501 F.3d 912, 920 (8th Cir. 2007) (remand unnecessary because ruling as to union that
employer may unilaterally modify the retiree health plans was binding on retirees). As a
consequence, concerns regarding piecemeal litigation are unfounded. Cf Rosado v.
Wyman, 397 U.S. 405 (1970) (for the proposition that a district court divested of federal
jurisdiction may nevertheless reach the merits of a state law claim when substantial time
and energy have been expended looking towards the resolution of a dispute). > Where as
here, the district court has jurisdiction over Plaintiffs’ declaratory judgment action as
against the Union and the individual named defendants independent of the class

certification, the Court should proceed to rule on Plaintiffs’ Motion.

3 Likewise, decertification of the Defendant retiree class need not affect the resolution of this
matter even were an order denying Plaintiffs’ Motion for Summary Judgment entered, as the case
would simply proceed to trial against the Defendant Union and any resulting decision would be
binding on both Plaintiffs, the Union and the retirees. See Crown, Cork & Seal, supra.
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Therefore, because the resolution of class certification will not affect the legal
effect of a ruling on Plaintiffs’ summary judgment motion, the Court should proceed to

rule on the Motion.

CONCLUSION

The advanced stage of this litigation, the impending trial date and the high
standard Defendants’ Rule 23(f) Petition must meet, warrant that the Court should

proceed to rule on Plaintiffs’ Motion for Summary Judgment.

/s/ Douglas A. Darch
ARDC #: 03127888
Douglas Darch
Baker & McKenzie LLP
130 E. Randolph Drive
Chicago, IL 60601
Telephone: (312) 861-8933
Facsimile: (312) 698-2965
E-mail: douglas.darch@bakermckenzie.com

Gene R. La Suer

Deborah Tharnish

Davis, Brown, Koehn, Shors & Roberts, P.C.
The Davis Brown Tower

Des Moines, Iowa 50309-3993

E-mail: GeneLaSuer@davisbrownlaw.com
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that on July 23, 2010, he caused the
foregoing Response to the Court’s July 13, 2010 Order to be filed electronically. Notice
of this filing will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt. All other parties below not indicated on the
electronic filing receipt will be served via electronic mail or U.S. Mail. Parties may
access this filing through the Court’s filing system.

Mark T. Hedberg Robert A. Seltzer

HEDBERG & BOULTON P.C. CORNFIELD AND FELDMAN

100 Court Avenue, Suite 425 25 E. Washington Street

DES MOINES, IA 50309 Suite 1400

515288 4148 Chicago, IL 60602-1803

515 288 4149 (fax) 312 236 7800

mthedberg@uswest.net 312 236 6686 (fax)
rseltzer@cornfieldandfeldman.com

Henry Vanderheiden, Jr. Daniel Stock

414 E. 3" St. Place 1420 E. 19" St. N.

Knoxville, IA 50138 Newton, IA 50208

Lyle Ettelson, Jr. Louis Modlin

2314 N. 5™ Ave. E. 603 E. 18" St. N.

Newton, IA 50208 Newton, IA 50208

Patrick Teed Max Tipton

720 E. Lake St. 1903 S. 3 Ave. E.

Colfax, IA 50054 Newton, IA 50208

Lonnie White

9 South Hampton Court
Newton, IA 50208

/s/ Douglas A. Darch

Douglas A. Darch
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EXHIBIT 1
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No.

IN THE
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

MAYTAG CORPORATION and WHIRLPOOL yPetition for Permission
CORPORATION, yto Appeal from the
)United States District
Plaintiffs~Respondents, )Court for the Southern
)District of Iowa,
v. )Central Division

)
INTERNATIONAL UNION, UNITED AUTOMOBILE, )No 4:08-cv-00291-JEG
AEROSPACE, AND AGRICULTURAL IMPLEMENT )

WORKERS OF AMERICA and UAW LOCAL 997, )Honorable
YJames E. Gritzner

Defendants-Petitioners. )Judge Presiding

UAW AND UAW LOCAL 997'S
PETITION FOR PERMISSION TO APPEAL

Pursuant to Fed. R. Civ. P. 23(f) and Fed. R. App. P. 5,
Defendants-Petitioners International Union, United Automobile,
Aerospace, and Agricultural Implement Workers of America (“UAW")
and UAW Local 997 (collectively, the “Union”), by and through their
attorneys, petition this Court for permission to appeal the
District Court’s Order containing its opinion and Certification
Order of June 22, 2010 granting the motion for class certification
brought by Plaintiffs—-Respondents Maytag Corporation (“Maytag”) and
Whiripool Corporation (“Whirlpool”) (collectively, the “Company”).
This case 1s a declaratory judgment class—-action concerning the

Company’s unilateral changes to retiree medical benefits. The
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Company moved for certification of a defendant class of retirees,
dependents and surviving spouses, which was resisted by the Union.
The District Court certified the defendant class, designated the
Union as the class representative, and appointed the Union’s
attorneys as class counsel.

Pursuant to PFed. R. App. P. 5(b) (1), this document is
organized as follows: (A) the facts necessary to understand the
question presented; (B) the question itself; © the relief sought;
and (D) the reasons why the appeal should be allowed and is
authorized by a statute or rule. Pursuant to Fed. R. App. P.
5(b) (1) (E) (I), the District Court’s Order containing its opinion is
attached hereto as Exhibit 1 and its Certification Oxder 1is
attached hereto as Exhibit 2.

A. FACTUAL AND PROCEDURAL BACKGROUND

This is a class action filed by the Company pursuant to the
Labor Management Relations Act, 29 U.S.C. § 185, and the Employee
Retirement Income Security Act of 1974, 29 U.S.C. § 1132, in which
it seeks a declaratory judgment against the Union and a class of
current retirees from the Maytag facilities in Newton, Iowa, and
their dependents and surviving spouses, that it may make certain
unilateral changes to their medical insurance benefits. The
Union’s position is that the benefits are vested, 1lifetime
benefits, and that the Company’s changes are unlawful.

Maytag operated manufacturing plants in Newton, Iowa. The
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Union represented production and maintenance employees at the
Newton plants for purposes of collectively bargaining since 1951.
Maytag and the Union entered into a series of collective bargaining
agreements (CBAs), which consisted of a main agreement and
supplemental agreements covering pensions, medical insurance and
other benefits for employees and retired employees.

On March 31, 2006, Whirlpool acquired Maytag, assumed the CBAs
at Maytag’s Newton, Iowa manufacturing plaﬁts, and began providing
retiree medical benefits to those Maytag employees who had retired
from the Newton plants based on the benefit schedule referenced in
the CBAs.

At the time of the merger, the CBA between the Company and the
Union was set to expire on July 31, 2008. The Company gave timely
notice of its intent to change the terms of the CBA and bargain for
new terms. During a collective bargaining session with the Union
on July 1, 2008, the Company said it was going to apply the
“Whirlpool model” to the retirees. The Union responded by stating
that it would not bargain over health insurance benefits for
current retirees.

On July 24, 2009, the Company filed this declaratory judgment
class-action lawsuit (the “Iowa lawsuit”) in anticipation of its
modification to the retiree benefits for Maytag’s Newton retirees
and named the Union and three individual retirees as defendants.

By letter dated August 1, 2008, the Company advised the Newton
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retirees that as of January 1, 2009, it would terminate the Maytag
Group Health Plan and enroll the Newton retirees in the Whirlpool
Corporation Group Benefit Plan. The Company did effect the
proposed modifications on January 1, 2009, as set out in its letter
to the retirees.

On August 8, 2008, five plaintiffs filed a mirror image class-
action lawsuit against Whirlpool in the United States District
Court for the Western District of Michigan (the “Michigan
lawsuit”), seeking to represent the Newton retirees as well as
other plaintiffs and alleging the changes to the current retirees’
medical insurance would violate the CBA, with the case assigned to
the Honorable Gordon J. Quist (“Judge Quist”). Ginter v. Whirlpool
Corp., No. 1:08-cv-50 (W.D. Mich. Oct. 2, 2008).

In the Iowa lawsuit, the Company filed a motion to certify
class on August 22, 2008, designating the individual aefendants as
putative class representatives, and on August 26, 2008, the Company
filed a motion to transfer case in the Michigan lawsuit. Judge
Quist denied in part the motion to transfer on October 2, 2008,
deferring to the Southern District of Iowa District Court (the
“Iowa Court”) the application of the first-to-file rule.

On September 3, 2008, the Union filed a motion to dismiss for
lack of standing, lack of subject matter jurisdiction, and failure
to state a claim; in the alternative, the Union moved to transfer

the Iowa lawsuit to Michigan arguing that the first-to-file rule
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does not apply under the circumstances of this case, or in the
alternative, transfer is appropriate under 28 U.S.C. § 1401.

While the Iowa Court was considering the Union’s motion, the
plaintiffs in the Michigan lawsuit filed a motion to certify class
on September 12, 2008. On January 23, 20098, Judge Quist entered an
order certifying a class in the Michigan lawsuit that included all
of the Newton plant retirees. Ginter v. Whirlpool Corp., 2009 WL
198746, at *3 (W.D. Mich. Jan. 23, 2009).

On September 16, 2008, the Company filed a First Amended
Complaint in the Iowa lawsuit, adding four additional individual
defendants. None of the individual defendants have responded to
the Iowa lawsuit.

On February 11, 2009, the Iowa Court denied the Union’s motion
to dismiss. The Court also denied the Union’s motion to transfer.
Maytag Corp. v. UAW, No. 4:08-cv-00291, 2009 WL 350649 (S.D. Iowa
Feb. 11, 2009). The Company responded to the Towa Court’s February
11, 2009 Order by filing a renewed motion to transfer in the
Michigan lawsuit on February 12, 2009.

On February 27, 2009, the Union filed a motion for
reconsideration, asserting, inter alia, that the Iowa Court should
exercise its discretion and dismiss the declaratory judgment action
on the grounds that it serves no useful purpose.

On June 11, 2009, the Company filed a supplemental memorandum

in support of its motion to certify class in which it designated
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the UAW as the putative class representative.

On June 24, 2009, the Iowa Court denied the Union’s motion for
reconsideration. Maytag Corp. v. UAW, No. 4:08-cv-00291-JEG (S.D.
Iowa June 24, 2009).

On July 1, 2009, Judge Quist granted the Company’s renewed
motion to transfer pursuant to the first-to-file rule and
transferred the Michigan lawsuit to the Iowa Court. Ginter v.
Whirlpool Corp., 2009 WL 1911796, at *2 (W.D. Mich. July 1, 2009).
The Ginter case was transferred to the Iowa Court on October 15,
2009, and it was routinely assigned to Chief Judge Robert Pratt.

On October 15, 2009, the Company filed motions to consolidate
cases and reassign pending cases in both the transferred Michigan
lawsuit and the Iowa lawsuit. On October 26, 2009, the Michigan
lawsuit plaintiffs filed a voluntary motion to dismiss, which the
Company resisted. Chief Judge Pratt granted the Michigan lawsuit’s
plaintiffs’ motion to dismiss on December 3, 2009, noting that the
court’s concerns of potential prejudice to the Company were
“allayed to some extent by the assurance of Plaintiffs and
Plaintiffs’ counsel that they have no intent to refile the Ginter
action in Michigan or anywhere else, so long as the Iowa [lawsuit]
proceeds as a class action - a likely eventuality.” Ginter, 671 F.
Supp. 1040, 1045 (S5.D. Iowa 2009). On December 11, 2009, the Iowa
Court denied the Company’s motion to consolidate as moot based on

the dismissal of the Michigan lawsuit.
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On December 18, 2009, the Company filed a request for judicial
notice in support of plaintiffs’ motion to certify class,
requesting the Towa Court to take judicial notice of wvarious
statements regarding the Union’s representation of retirees in
other lawsuits.

The Iowa Court, finding that some of the arguments briefed for
the motion to certify class had become stale or moot due to the
dismissal of the Michigan lawsuit, entered an Order on January 26,
2010, directing the parties to simultaneously file briefs outlining
their current arguments. The parties filed their supplemental
briefs on February 25, 2010. 1In its brief, the Company argued that
its motion met the requirements for certification under Fed. R.
Civ. P. 23. 1In its brief, the Union argued that the UAW was not an
appropriate class representative due to an inherent conflict of
interest between the UAW and the putative retiree class, and that
the UAW's attorneys were not appropriate class counsel. The Iowa
Court held a hearing on the motion to certify class on May 6,
2010.

On June 22, 2010, the Iowa Court issued an Order in which }t
denied the Company’s motion for judicial notice and granted the
Company’s motion to certify class. Maytag Corp. v. UAW, No. 4:08-
cv-00291-JEG (S.D. Iowa June 22, 2010), attached hereto as Exhibit
1. On that same date, the Iowa Court issued a Certification Order

certifying a class under Fed. R. Civ. P. 23(b) (2) and 23(b) (1) (&),



Case 4:08-cv-00291-JEG-RAW Document 186 Filed 07/23/10 Page 16 of 26

designating the Union as the class representative under Fed. R.
Civ. P. 23(a), and appointing the Union’s attorneys, Robert Seltzer
and Mark Hedberg, as class counsel under Fed. R. Civ. P. 23(qg).
Maytag Corp. v. UAW, No. 4:08-cv-00291-JEG (S.D. Iowa June 22,
2010), attached hereto as Exhibit 2.

The Company filed a motion for summary judgment, which has
been briefed and is currently pending before the District Court.
The District Court has set a trial date of December 6, 2010.

B. THE QUESTION PRESENTED

The Union requests permission to appeal with respect to the
following question: Whether the District Court correctly certified
a defendant class, designated the Union as the class
representative, and appointed,_ the Union’s attorneys as class
counsel.

C. THE RELIEF SOUGHT

The Union seeks a determination that the Union is not an
appropriate class representative and that its attorneys are not
apprcpriate class counsel, and it requests that the District
Court’s Order containing its opinion and Certification Order, both
dated June 22, 2010, be reversed.

D. THE REASONS WHY THE APPEAL SHOULD BE ALLOWED AND IS
AUTHORIZED BY A STATUTE OR RULE

This appeal is authorized by Fed. R. Civ. P. 23(f), which

provides:
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